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SPADA UPDATE ON THE BRYSON DECISION

In the aftermath of the Bryson Supreme Court decision of 16 June 2005
  some media articles appeared predicting a shake up for the industry.  More balanced articles ensued, outlining what the Court had actually decided and why, including commentary from lawyers who work with the screen industry.  

SPADA, with the assistance of Minter Ellison has prepared this update for members. This is the third update in a series that SPADA has put out since the Bryson case began its trajectory through the courts.  The main message remains the same: there has not been any recent material change to the law regarding the status of workers as employees or contractors. However, the Bryson decision is a timely reminder that production companies need to make sure that their contractual documentation is clear and that it is consistent with what happens on a day to day basis between the parties.  For your guidance, Minter Ellison has set out relevant questions for applying the traditional tests (see the attached checklist) when considering the real nature of the relationship between parties.

Firstly, we set the record straight on what the Supreme Court decision meant.

What the Supreme Court did not say:

The Supreme Court did not say that it thought that James Bryson was an employee of Three Foot Six Limited.  

What the Supreme Court said:

The Supreme Court said that the Court of Appeal had not been entitled to hear the appeal (and thereby overturn the decision) in the first place as the Employment Court had not committed any error of law in reaching its decision.  Therefore, as a matter of legal process, the Employment Court decision was restored, which had found, after applying the law on analysis of the facts, that Mr Bryson was an employee.

In its summary of the Employment Court decision, the Supreme Court highlighted that the Employment Court judge had emphasized that her decision was based solely on the individual circumstances of Mr Bryson’s employment and was not to be regarded as affecting the status of anyone else working in the film industry.

For a summary of the Supreme Court decision and the overall case, please also see the attached Supreme Court media release and article by lawyer Michael Smyth: “How to take confusion out of Independent Contractor Arrangements”.  www.michaelsmyth.net  

The law governing employee/ contractor relationships remains unchanged from when Mr Bryson first filed a claim in the Employment Relations Authority.  All production companies should review their contractual documentation on a regular basis and seek advice where there is uncertainty as to status. Make sure that you have a discussion upfront about status: if you engage someone as a contractor then your documentation should reflect that and the parties should behave as principal/contractor; if you engage someone as an employee then your documentation should reflect that and the parties should behave as employer/employee. The checklist of suggested relevant questions from Minter Ellison provides some guidance on the indicators of status. 

EMPLOYEE OR INDEPENDENT CONTRACTOR?

Section 6 of the Employment Relations Act 2000 governs whether an individual will be found to be an employee or an independent contractor.  If there is any dispute as to status, it is up to the Employment Court or the Employment Relations Authority to determine the “real nature” of the relationship between the parties.  

The recent decision of the Supreme Court in Bryson v Three Foot Six Ltd [2005] NZSC 34 has confirmed that the traditional tests (see the attached checklist), will continue to be used in establishing the true nature of the relationship between parties.  In addition, the intention of the parties continues to be relevant, but not determinative.  One indication of the parties’ intention is the contractual wording.  Another relevant factor may be industry practice, although, again, this is not determinative (Bryson v Three Foot Six Ltd [2003] 1 ERNZ 581(EC)).
There are a number of questions to be asked, the answers to which will help to establish whether a worker is an employee or an independent contractor.  A checklist of such questions is set out on the following page.

As a general guide, if you have more ticks in the “YES” column then there is more prospect that the status of a worker is that of a contractor; if you have more ticks in the “NO” column then there is more prospect that the status of a worker is that of an employee. 

Relevant questions to ask

	
	Indicates Independent Contractor
YES
	Indicates Employee

NO

	“Real nature of the relationship test” - look at the contractual wording, industry practice and any other relevant factors, as well as the following tests to determine what the “real nature” of the relationship is: 
	
	

	“Control Test”: how much control does the worker have?
	
	

	Does the worker have control over his or her hours?
	
	

	Does the worker have control over where the work is done?
	
	

	Does the worker have control over what work is done?
	
	

	Can the worker be dismissed without a good reason?
	
	

	“Integration Test”: is the worker a part of the “employer’s” business?
	
	

	Does the worker charge the principal GST?
	
	

	Does the worker invoice the principal?
	
	

	Does the worker have his or her own client base?
	
	

	Does the worker pay his or her own ACC levies?
	
	

	Does the worker pay any overheads related to the job?
	
	

	Is there anything preventing the worker from having the benefit of “minimum entitlements” such as paid holidays, paid sick leave and paid bereavement leave?
	
	

	“Fundamental (or Economic Reality) Test”: is the worker in business on his or her own account?
	
	

	Does the worker provide his or her own equipment?
	
	

	Does the worker hire his or her own helpers?
	
	

	Does the worker take any responsibility for investment and management?
	
	

	Does the worker have the opportunity to profit from sound management and performance of his or her tasks?
	
	

	Does the worker undertake any financial risk him or herself?
	
	

	Other relevant factors may include the following
	
	

	Does the worker claim for expenses off his/her tax (eg tools, equipment, clothing, transport costs etc)?
	
	

	Does the worker operate as a company?
	
	

	Does the worker invoice for his or her services?
	
	


� Supreme Court of New Zealand Media Release (16 June 2005)


 James Bryson v Three Foot Six Limited (SC CIV 24/2004) [2005 NZSC 34]








Disclaimer: This summary has been prepared by Minter Ellison Rudd Watts. It is not intended to be fully comprehensive nor is it intended to be a substitute for legal advice. This summary provides general information which may be subject to specific exceptions or may not apply to particular factual circumstances. Your Minter Ellison Rudd Watts partner can update you with the most current information. Professional advice should be sought before applying the information to particular circumstances. Whilst care has been taken in the preparation of this guide, no liability is accepted for any errors.
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